
A G R E E M E N T B E T W E E N
T H E C O U N T Y O F S A N TA C L A R A A N D

M O U N T A I N V I E W W H I S M A N S C H O O L D I S T R I C T
F O R L E G A L S E R V I C E S

This Agreement (“Agreement”) is made effective November 1, 2022, by and
between the County of Santa Clara (“County”) and Mountain View Whisman School
District (“District”) so that the County may provide legal services to District.

N a t u r e o f S e r v i c e s .

County, through the Office of the County Counsel, will provide legal services for
District including but not limited to research and general advice as requested by District.

2. Term of Agreement.

This Agreement is effective from November 1, 2022, to and including June 30؛
2023, unless terminated earlier in accordance with Section 4.

3, Compensation.

For the fiscal year ending June 30, 2023, County shall be compensated for
services provided under this Agreement at the hourly rate of $278.00 for attorneys,
$124.00 for paralegals, and reimbursable expenses and costs incurred. County will
provide District with anew rate schedule no less than thirty days prior to when anew rate
schedule will apply.

A .

County will provide District with monthly invoices, which shall be
accompanied by adetailed summaty of activities undertaken over the course of the
preceding month.

B .

District will cooperate with the Office of the County Counsel completely,
including without limitation, promptly paying all invoices for services rendered and costs
advanced. In no event will payments be made later than 45 days after receipt.

c

4 . T e r m i n a t i o n .

Either party may terminate this Agreement without cause by giving the
other party ten (10) days’ written notice. However, if County elects to teminate this
Agreement, District’s rights under any pending matter arising ftom County’s services
hereunder will not be prejudiced due to such termination as required by the Rules of
Professional Conduct of the $tate Bar of California.

A .
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In the event of termination. County will deliver to District copies of all
documents and other work performed by County under this Agreement and upon receipt
thereof. County will be paid for services performed and reimbursable expenses incurred
to the date of termination.

B .

C o n fl i c t s o f I n t e r e s t .

The District acknowledges that the County Counsel’s Office is charged with
responsibility to represent the County of Santa Clara and its dependent special districts,
including all its boards, commissions, departments, and officers. Given the nature ofthe
County Counsel’s Office, it must preserve its ability to represent the County on matters
that may arise in the future, including matters in which the County’s interests are adverse
to the District’s interest. The County Counsel’s Office Is not willing to undertake
representation of the District in the absence of the District’s consent as set forth in this
section because the County Counsel’s Office must preserve the ability to represent its
primary client, the County. The District’s engagement of the Coimty Counsel sOffice
with respect to any particular matter includes the District’s consent to the County
Counsel’s Office’s ongoing representation of its primary client, the County, in all
matters, including transactions and litigation, in which the interests of the County are
potentially or actually adverse to the interests of the District and notwithstanding that the
County cOunsel’s office may have obtained confidential information from the District,
subject to the conditions below.

At the tinre the District engages the services of the County Counsel’s Office for a
particular nratter, the County Counsel’s Office will inform the District based on the
available facts of any specific matters in which the County’s interests and the District s
interests are then actually or potentially adverse. Neither the County, the District, nor the
County Counsel’s Office intends to provide for the County Counsel’s Office continuing
representation ofboth the District and the County in matters where the interests of the
District and the County are actually adverse, but the parties anticipate that any such
instances are likely to be very rare. In the event that an unanticipated actual conflict of
interest arises during the course of representation, the County Counsel’s Office will
promptly inform the District that aconflict has arisen, and will discontinue representing
the District and will continue to represent the County. In such acircumstance, the
County Counsel’s Office shall not disclose the reasons for the conflict to the District if
the cOunty client has requested that those reasons remain confidential. The District
acknowledges that in such acircumstance it is free to hire substitute counsel of its own
choosing and at its own expense.

The District acknowledges that its consent to the County Counsel’s ongoing
representation of the County in matters where the interests of the County and District are
potentially or actually adverse has significant implications that the District has
considered. For example, the County Counsel’s Office may take positions antagonistic to
the District, or seek to compel documents or testimony fiom the District, in litigation
brought by third parties against the County and the District where the County does not
represent the District. The County Counsel’s Office may learn confidential information
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n the course of representing the District that may be relevant to matters in which the؛
interests of the County and District become adverse. In that case, the County Counsel’s
Office will create an ethical wall between the attorney who formerly represented the
District and the attorney representing the County.

By signing this Agreement, the District acknowledges that it has been advised of
the potential conflicts associated with concurrent representation; that it has been advised
of the County Counsel’s Office’s present and continuing relationship with the County;
and that the District, upon requesting assistance fiom the County Counsel’s Office on a
particular matter, and having been presented with the information about potential and
actual conflicts of interest as required by this section, provides its consent under Rule 1.7
of the Rules of Professional Conduct to the County Counsel’s Office’s ongoing
representation of the County, notwithstanding any potential or actual conflict of interest
between the County and the District that exists or may develop. The District waives any
and all rights to disqualify the County Counsel’s Office from representing the County
based on aconflict of interest arising out of concurrent representation of the County and
the District. And the District’s consent and waiver extends to “subsequent
representation,” where by reason of the County’s former representation of the District in
amatter, the County has confidential information material to amatter in which the
County’s interests are adverse to the District’s interests, and the County Counsel’s Office
no longer represents the District in any matter.

In addition, the County Counsel’s Office represents other school districts and
other public entities in Santa Clara County. In the event that an unanticipated actual or
potential conflict of interest arises between or among two or more non-County public-
entity clients represented by the County Counsel’s Office during the course of
representation of the District, the County Counsel’s Office will immediately notify the
District of the actual or potential conflict and either (!) the District will acknowledge and
waive the actual or potential conflict, in which case the County Counsel’s Office will
erect an ethical wall between the attorney representing the District and the attorney
representing the other non-County public entity client; or (2) if the District declines to
waive the actual or potential conflict, the County Counsel’s Office will withdraw from
representing all non-County public-entity clients in that matter. If the County Counsel’s
Office must withdraw from representing all non-County public-entity clients in amatter,
the District acknowledges that it is free to hire substitute counsel of its own choosing and
at its own expense.

6 . I n s u r a n c e .

Each party is self insured and during the term of this Agreement shall maintain in
force (!) acommercial general liability insurance or program of self-insurance that
provides limits of no less than one million dollars ($1,000,000.00) per occurrence or two
million dollars ($2,000,000.00) per annual aggregate; (ii) apolicy of workers’
compensation providing statutory coverage; (ill) such other insurance or self-insurance as
shall be necessary to insure it against any claim or claims for damages arising under the
Agreement. The policy shall require the insurer to provide to the other party athirty (30)
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day written notice of any cancellation or reduction of such insurance or the insured party
shall provide such w-itten notice under its self insurance plan. Each party agrees to
provide the other with acertificate of insurance upon request.

I n d e m n i fi c a t i o n .

In lieu of and notwithstanding the pro rata risk allocation which might otherwise
be imposed between the Parties pursuant to Government Code section 895.6, or any other
statute, regulation, or rule that may otherwise affect the terms of this Agreement, the
Parties agree that all losses or liabilities incurred by aparty shall not be shared pro rata
but instead the County and District agree to the followings

Claims Arising From Sole Acts or Omissions of County.

The County agrees to defend and indemnify District, its agents, officers, and
employees (hereinafter collectively referred to as “District”) from any claim, action, or
proceeding against District, arising solely out of the acts or omissions of the County in the
performance ofthis Agreement. At its sole discretion. District may participate at its own
Cxpense in the defense of any claim, action, or proceeding, but such participation shall not
relieve the County of any obligation imposed by this Agreement. District shall notify
County promptly of any claim, action, or proceeding and cooperate fully in the defense.

Claims Arising from the Sole Acts or Omissions of District.

District agrees to defend and indemnify the County, its agents, officers, and
employees (hereinafter collectively refeired to as “County”) from any claim, action, or
proceeding against County, arising solely out of the acts or omissions of District in the
performance of this Agreement. At its sole discretion. County may participate at its own
expense in the defense of any claim, action, or proceeding, but such participation shall
not relieve District of any obligation imposed by this Agreement. County shall notify
District promptly of any claim, action, or proceeding and cooperate fully in the defense.

Claims Arising From Concurrent Acts or Omissions.

County agrees to defend itself and the District agrees to defend itselft from any
claim, action, or proceeding arising out of the concurrent action or omissions of County
and District. In such cases. County and District agree to retain their own legal counsel,
bear their own defense costs, and waive their right to seek reimbursement of such costs
except as provided in section Ebelow.

Jo in t De fense .

Notwithstanding paragraph cabove, in any case where County and District agree
in writing to ajoint defense. County and District may appoint joint defense counsel to
defend the claim, action, or proceeding arising out of the concurrent acts or omissions of
District and County. Joint defense counsel shall be selected by mutual agreement of the
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County and District. County and District agree to share the costs of suchjoint defense
and any agreed settlement in equal amounts, except as provided in section Ebelow.
County and District further agree that neither party may bind the other to asettlement
agreement without the written consent of both County and District.

E . Reimbursement and/or Reallocation.

Where atrial verdict or arbitration award allocates or determines the comparative fault
of the parties. County and District may seek reinrbursement and/or reallocation of defense
costs, settlement payments, judgments, and awards, consistent with such comparative fault.

8 . N o t i c e s .

All notices required by this Agreement will be deemed given when in witing and
delivered personally or deposited in the United States mail, postage prepaid, return
receipt requested, addressed to the other party at the address set forth below or at such
other address as the party may designate in writing in accordance with this section:

To D i s t r i c t : Mountain View Whisman School Distr ict
1 4 0 0 M o n t e c i t o A v e .

Mountain View, CA 94043
Attn: Superintendent

To the County: Office of the County Counsel
County of Santa Clara
70 West Hedding Street, Ninth Floor
San Jose, CA 95110
Attn: Rob Coelho, Assistant County Counsel

9 . Governing Law, Venue.

This Agreement has been executed and delivered in, and will be construed and
enforced in accordance with, the laws of the State of California. Proper venue for legal
action regarding this Agreement will be in the County of Santa Clara.

10. Relationship of Parties; Independent Contractor.

County will perform all work and services described herein as an independent
contractor and not as an officer, agent, servant, or employee of District. None of the
provisions of this Agreement is intended to create, nor shall be deemed or construed to
create, any relationship bettveen the parties other than that of independent parties
contracting with each other for the purpose of effecting the provisions of this Agreement.
The parties are not, and will not be construed to be, in arelationship of joint ventrrre,
partnership, or employer-employee. Neither party has the authority to make any
statements, representations, or commitments of any kind on behalf of the other party, or
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to use the name ofthe other party in any publications or advertisements, except with the
written consent ofthe other party or as is explicitly provided herein.

A m e n d m e n t s .

This Agreement may be amended only by an instrument signed by the parties.

Counterparts.

This Agreement may be executed in one or more counterparts, each of which shall
be deemed to be an original, but all of which together shall constitute one and the same
i n s t r u m e n t .

1 1 .

12.

13. C o n t r a c t E x e c u t i o n .

Unless otherwise prohibited by law or County policy, the parties agree that an
electronic copy of asigned contract, or an electronically signed contract, has the same
force and legal effect as acontract executed with an original ink signature. The term
“electronic Copy ofa signed contract” refers to atransmission by facsimile, electronic
mail, or other electronic means of acopy of an original signed contract in aportable
document format. The term “electronically signed contract” means acontract that is
executed by applying an electronic signature using technology approved by the County.

14. Seve rab i l i t y.

If any provision ofthis Agreement is found by acourt of competent jurisdiction to
be void, invalid, or unenforceable, the same will either be reformed to comply with
applicable law or stricken if not so confomable, so as not to affect the validity or
enforceability of this Agreement.

/ /

/ /

/ /

/ /

/ /

/ /
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W a i v e r .

No delay or failure to require performance of any provision ofthis Agreement
shall constitute awaiver ofthat provision as to that or any other instance. Any waiver
granted by aparty must be in writing, and shall apply to the specific instance expressly
sta ted .

15.

IN WITNESS WHEREOF, County and District have executed this Agreement as
of the date above witten.

C O f W T Y O F S A N TA C L A R AΜ Ο ^ Τ Α Ι Ν V I E W W H I S M A N
S C H O O L D I S T R I C T

J A M E S R . W I L L I A M S
County Counsel
D a t e :

D R . a y i n d e R U D O L P H
Superintendent
D a t e :

JEFFREY V. SMITH
County Executive

Approved as to Form and Legality:

L A U R A S . T R I C E

Deputy County Counsel
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